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sO: 	 
DEN Ngly: 
Chuyen: 	 
Ltru sa  	hien .Nghi dinh s'6 121/2013/ND-CP ngay 10 thang 10 riam 2013 

cüa Chinh phu va Thong fix s'6 02/2014/TT-BXD ngay 12 thang 02 nam 2014 cila 
BQ Xay dung; SO Xay dung nhan thy c6 nhieu vuang mac, kh6 khan v c6ng tac 
xir 	vi pham hanh chinh,va giai quygt ha so hanh chinh lien quan den qua trinh 
cap GM)/ chung nhan quyen sir dung dat, quyan so him nha 0 va tai san khac gan 
lien vori dat cho ngtred dan. 

De giai guy& cac kh6 khan, vuong mac; ngay 12 thong 02 Mm 2015, SO 
Xay di,mg co Van ban s6 1800/SXD-TT kit& nghi,B0 Xay dung gial dap mOt s6 
vuong mac khi triOn khai thkrc hien Nghi dinh so 121/2013/ND-CP cUa Chinh 

Th6ng tu s6 02/2014/TT-BXD cüa BO Xay dung. 

Ngay 18 thang 3 Mm 2015, BO Xay dung c6 Van ban so' 523/13XD-TTr gin 
SO Xay dung ve viec huong d'an ap dung Nghl dinh só 121/2013/ND-CP va 
Thong tu sO 02/2014/TT-BXD. Trong do, BO Xay dung thang nhat yeti mOt s6 
nOi dung de xuat dm SO Xay dung tai Van ban so 1800/SXD-TT ngay 12 thang 
02 nam 2015. 

Ngay 17 thang 4 nam 2015, Set Xay dung co van ban si; 3723/SXD=TT giri 
fly ban than dan 24 quan - huyen v viec trien lchai van ban s6 523/BXD-TTr 
ngay 18 thang 3 Mm 2015 dm BO Xay ch,mg va van ban s6 1800/SXD-TT ngay 
12 tiling 02 nam 2015 dm SO Xay dung. Tuy nhien, qua thuc te trien lchai, ap 
dung; SO Xay dung nhan thay tai cac quan - huyen van can lung tUng, thieu SI! 
thong nhcit dac biet la trong viec x&l cong trinh vi pham khi xem xet cap Gia'y 
chirng nh an quyen s& dung *lit, quyen so haw nha a va tai san khac On lien vol 
cicit (Giciy cluing nhan QSH) nhu: 

- Cac cling trinh vi ph gin trwoc ngay 01/7/2004 (la Apr xem xet 
(attar ton tgi theo hien trang) theo quy clinh hal Quyit dinh so 39/QD-TTg ngay 
28 thang 02 nam 2005 cilta Tha twang Chinh pith ye viec hwang clan thi hanh 
Dieu 121 caa Luat Xay dung cling trinh nhung hien nay mat so nai vein ap clung 
khocin 9, DiZu 13, Nghi dinh sO 121/2013/ND-CP yeu cdu chn ciciu tic phal nOp 
phat bo sung khi ccip Giciy chUng nh 'an QSH. 

5.421.1,21A Kinh 	Oy ban nhan dan 24 quan - huyen. 



_- COng trinh naim trong khu quy hogch 1/500 , xay dyng vuot tang (vi dy 
theo matt phe duyet cü nha có cáu trac 01 tret, 02 Mu thtec te (la xay 01 tret, 03 
Mu) den nay cla thew ca quan c6 thcim quyen phe duyet dieu chinh 01 fret, 03 Mu 
nhttng yen áp dyng khoan 9, Dieu 13, Nghl clinh sO 121/2013/ND-CF. 

- Gong trinh xay ckeng tgi thol diem Nghl clinh 23/2009/ND-CT co hieu lyr 
dä xay dyng khac vat Mn ye claw cap phop nhteng theo quy clinh tai Dieu 4, 
Thong tie 24/2009/TT-BXD ngay 22 thang 7 nam 2009 caa BO Xeiy citing thi 
khong bi coi là hanh vi xcly citing sai phep nhteng khi chit ciciu tit lam tha tyc cap 
Giciy chitng nhgn QSH thi lgi áp dyng Nghl clinh sa 121/2013/ND-CF clj xilelV. 

- 
Nham khAc phtic nhung vuong mac, han cite neu ten; ngay 06 thang 10 

nam 2015, SO Xay dung ca van ban so 12121/SXD-TT gai BO Xay dyng. Tai van 
ban nay, SO Xay dung -hop tuc neu nhang kho khan, vuong mac va nhcing de 
xuat, kien nghi BO Xay chmg sorn ea van ban thee gä, huang dan. Tuy nhien, cho 
den nay SO Xay dung van chin nhan dirge hurang dan mai nao dm BO Xay dung. 

De viec xit 1' vi pham hanh chinh ve hoat dOng xay dtmg duce ding quy 
dinh phap luat, thong nhat tren toan thanh ph6 tranh gay bac xac trong xa hOi; 
trong khi chi van ban huang dan dia. BO Xay dung, ngay 03 thans 12 nam 2015, 
SO Xay dung a tO chirc cuOc h9p ye nhang lcha khan, vuong mac trong viec áp 
dung Nghi dinh s6 121/2013/ND-CP; Dieu 31, Dieu 32, Nghi dinh so 
43/2014/ND-CP va Thong Ur s6 02/2014/TT-BXD dac bit trong vies áps  dung 
quy dinh tai Ichoan 9, Dieu 13, Nghi dinh s6 121/2013/ND-CP \red sr tham gia 
cua dai din SO Tai nguyen va Moi truang, (Ty ban nhan clan 24 quan - huyen va 

Van phong Dang kY Dat dai thanh pho;  Qua Y kien eüa cac don vi du h9p, SO 
Xay dung t6ng hop va huang clan met so nOi dung sau: 

I. Vet vic áp dung cac van ban Quy phum phap luat khi xcr ly vi phum 
hanh chinh trong hot dOng xay dung. 

Can cir khoan 1 va khoan 4, Dieu 83 cna Luat so' 17/2008/QH12 ngay 03 
thang 6 nam 2008 ve ban hanh van ban quy pham phap luat quy dinh: 

"1. Van ban quy phgm phap luat cluvc Op dyng tic tit& diem bat du có 
hieu ltec. , 	- 

Van bcin quy phgm phcip lugt chew áp dyng di vai hanh vi xciy ra tgi thai 
diem ma vein bcin do dang có hieu lttc. Trong trteang hop van bcin c6 hieu ltec tra 
ye trteoc thi tip dyng theo quy clinh do. 

4. Trong trtrang hap van bcin quy phgm phap luat mai khong quy clinh 
trach nhiem phap l hoac quy clinh trach nhiem phap l nhe han dal vai hanh vi 
xciy ra tilt& ngay van ban c6 hieu 4cc thi áp dyng van ban mai". 

Nhu vay, hanh vi vipham xay ra tai thai diem nao thi áp dung van baziaLuy 
pham phop luat dang co hieu luc tai thari diem do de xit 1y, SO Xay dung de nghi 
Uy ban nhan dan 24 quan -‘huyen trong qua trinh xir 1' vi pham hanh chinh ve 
hoat dOng xay dung btu .17 can 'the dinit rtl Eh& diem vi phgm de áp dung van ban 
phap luat cho phü h9p. Truong hop van ban quy pham phap luat ban hanh sau 
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nen quy dinh trach nhiem phap lYnhe hcm cho doi Wong vi pham thi ap dung van 
ban quy pham phap luat nay de 'nib'', neu quy dinh trach nhiem phap nang han 
thi khOng ap dung de xi/ vi 

a. Di \Teri cac cong trinh vi pham xay ra truck ngdy 01 thang 7 nam 2004; 
thed diem Nghi dinh so 48/CF ngay 05 tilting 5 nam 1997 cilia Chinh phi ye mt. 
phgt vi phgm hanh chinh trong gucin 135 xciy 	gucin 1)5 nha va cong trinh kjY 
thuat ha tang do thi va Nghi dinh sa 126/2004/ND-CF ngay 26 thang 5 niim 2004 
caa Chinh pint ye xir phgt vi phgm hanh chinh trong haat (tang xay clung; guan 15 
co/1g trinh hg tang clo thi va gucin 55 str dyng nha y dang c6 hieu luc; c6 nhanda 
cong trinh vi pham nett 	theo Nghi dinh so 48/CP hoac Nghi dinh so 
126/2004/ND-CP thi phai tilt) d'ef nhtmg tai thed diem vi pham, nhang ding trinh 
vi pham nay lai thuec pham vi dieu chinh cüa Quyet dinh so 39/QD-TTg ngay 28 
thang 02 nam 2005 dm Thu tuong Chinh pina ye viec huang dan thi hanh Dieu 
121 dm Luat Xay dung nen dugc xem xet tOn tai  theo hien tang; khong ap dung 
Ichoan 9, Dieu 13, Nghi dinh s6 121/2013/ND-CP dê xir 1Y. 

b. D6i voi cac .cong trinh xay dung trueic ngay 30 thang 11 nam 2013 
nhung den nay meri phat hien xay thing khcic yeti giay pile") xay clung; can clr 
Nghi dinh s6 121/2013/ND-CP va Thong tu se; 02/2014/TT-BXD cluyc xem la 
hanh vi xay citing sai phep, sai thiet kl nlnmg d6i chieu vori quy dinh tai Dieu 4, 
Thong tu 24/2009/TT-BXD thi khong phial là hanh vi vi phgm nen khong the ap 
dung Nghi dinh 121/2013/ND-CP dé xfr 1Yr. Trong truemg hop nay, phan din tich 
cong trinh xay dung kit veri giay phop dirge titin tai. 

c. Di vai cac ding trinh xay dung truck ngay 30 thang 11 nam 2013 co 
xay dvng khcic vori giay phep xay di:mg ma theo quy dinh tai Di'eu 4, Thong tu 
24/2009/TT-BXD la hanh vi vi pham tat tçr xay dung nhu xay dung sai phep, sai 
quy hoach...neu th6a man cac dieu kin xdy dyng khang vi pham chi glen xay 
dyng, khong gay cinh Throng cang trinh Mn can, khang c6 tranh chap, xciy dyng 
tren dell thu6c guyen sir dyng hop phap va trong guy haach dat nay dtror phop 
xcly dyng thi van duct xem xet op dung lchoan 9, Dieu 13, Nghi dinh so 
121/2013/ND-CP. 

A 	X 	A 	 . A 	 A II. Ve tham quyen 	 khoan 9, Di u 13, Nghi dinh so 
121/2013/ND-CP: 

Ve tham quyen ap dung bi'en phap khac phuc hau qua b6 sung theo quy 
dinh tai khoan 9, Dieu 13, Nghi dinh so 121/2013/ND-CP kitting phy dui& it 
mac tien thu tie so l9i bat h9p pluip do chn dau tu phai nip ma phi,' thuec,mzir 
phgt lien ciia hinh thav phgt chinh doi yen hanh vi vi pham do chn dau tu 
thtrc hien. Vi vay, tham quyen ap dung bi'en phap kick phtic hau qua be sung 
theo quy dinh tai Ichoan 9, Dieu 13, Nghi dinh so 121/2013/ND-CP nhu sau: 

- Hanh vi vi pham cUa chili Mu tu do Chn tich tfy ban than clan thanh ph6 
ban hanh quyet dinhxir phat vi pham hanh chinh thi So Xay dung së kiem tra, ra 
soar va tham muu dé xuat,Chil tich t:Jy ban nhan dan thanh ph6 ban hanh quyet 
dinh ap dung bin phap khac phtic hau qua bo sung. 

S 
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- Dcii \Teri cac Gong trinh vi pham xay dung dirge xay dung theo Giay phép 
xay dung do So Xay dung va cac SO nganh cna Thanh phO cap va cat ding trinh 
vi pham dirge xay dung theo cac Quyet dinh dau tu (dirge mien GiAy phep xay 
dung) do cac BO, co quan ngang b(), SO Xay dung va cac SO nganh cña Thanh 
phii ,phe duyet ma chin bi xi r 19; neu hanh vi vi pham cua cht) dau thuOc tham 
quyen xà phat vi pham hanh chinh cila Chanh Thanh tra SO Xay dung thi chanh 
Thanh tra SO Xay dung xem xet ban hanh quyet dinh áp dung bien phap khac 
phut hau qua bo sung. 

- D6i vai cac ding trinh vi pham xay dung ma da dirge Chit tich Uy ban 
nhan clan cap huyen ban hanh 9uyet dinh xfr 19 vi pham hanh chinh thi Chi) tich 
Oy ban nhan clan cap huyen tiep tuc xem xet ban hanh quyet dinh ap dung bien 
phap kit phuc hau qua bo sung. 

- Doi \Teri cac cling trinh vi pham xay dung IchOng phep hoac xay dung sai 
phép theo Giay phep xay dung hoac theo cac Quyet dinh dau tu do Illy ban than 
dan cap huyen cap hoac phé duyet ma chin bi xi( 19, nen hanh vi vi pham cüa chi) 
dau tu thuOc tham quyen th ,phat vi pham hanh chinh eüa Chit tich Uy ban nhan 
dan cap huyen thi Chü tich Uy ban nhan dan cap huyen xem xet ban hanh quyet 
dinh ap dung bien phap kha.c phvc hau qua be) sung. 

III Wit so Itru 9  khi áp dyng Nghi dinh 121/2013/ND-CP, Thong hr 
02/2014/TT-BXD: 

1. Ve viec xac dinh tiled diem vi pham: 
• , 

Khi xà 19 cac ding trinh vi pham can xac dinh rO thoi diem vi pham de ap 
dung van ,ban phap luat cho phi) hop. Viec xac dinh thai diem vi pham can dr 
tren cac ho so, tai lieu sau: 

- Cac bien ban vi pham hanh chinh, cac quyet dinh -Kir 19 vi pham hanh 
chinh (quyet dinh dinh chi thi ding, quyet dinh xü phat vi pham hanh chinh, 
quyet dinh op dung bien phap kfrac phue hau qua...). 

- Bien ban Iciem tra viec chap hanh quyet dinh xi/ 19 vi pham hanh chinh; 

- Bien ban nghiem thu ban giao din ding trinh vao sir dung. 

Twang hop Ichong,có cac ha so, tai lieu tren; chi) du tu phal có van ban 
ttriang trinh va cam ket ye thoi diem xay dung vi pham có xac nhan cUa Uy ban 
nhan dan cap xa nai xay di:mg ding trinh. 

2. Tai Diem a, Khodn2, Dieu 8, Thong tu sa 02/2014/TT-BXD quy dinh 
ye xac dinh gia tri phan xay dung sai phep, Ichong phop, sai thietla dirge duyet, 
sai quy hoach hoac sai thiet ke do thi dirge duyet quy dinh tai Khoan 9, Dieu 13, 
Nghi dinh so 121/2013/ND-CP doi vOi trtrang hap xay dttng cong trinh 1,nham 
myc clich kinh doanh Aye tinh bang so m2  san xay dvng nhcin val gia den 1m2  
theo hop clang da k5 thing khong nal CO hop thing nao, viec xac dinh gia tri phan 
cling trinh xay cfcmg vi pham nhu sau: 

viec xac dinh gia tri phan ding trinh xay dung vi pham da dirge BO Xay 
dung thong nit tai van ban so 523/BXD-TTr ngay 18 thang 3 Mm 2015 theo de 
xuat cna SO Xay chmg tai van ban sa 1800/SXD-TT ngay 12 thang 02 nam 2015, 
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cv the:  dtroc xac dinh theo suat vOn dau tu xay dtmg thy tirng loai va cAp cong 
trinh do BO My dtmg ban hanh hang nam. 

3. Tat cã cac cong trinh vi pham den phai xfr 12 theo dung guy dinh phap 
luat, khong phan bit nguon von, khong phan bit ai la ch6 dau tu; do do tat ca 
cac ding trinh vi pham neu da dugc th lY theo guy dinh,  tai Nghi dinh so 
23/2009/ND-CP nhtmg chua thirc hien ma thee man cac dieu kien: xciy dung 
khong vi pham chi giai xay dyng, kheing gay anh &rung gong trinh kin can, 
khong c6 tranh chap, xely dyng tre'n dat thu& yuyen stis dyng hap phap va trong 
quy hogch dat nay cluvc phop xeiy dyng thi dal thuOc doi tugng dugc ap dung 
theo guy dinh tai 1Choan 3, Dieu 11, Th6ng tu so 02/2014/TT-BXD ngay 12 
thang 02 nam 2014 dm BO Xay dung. 

4. Cac cling trinh vi pham cac guy dinh ve hanh lang an toan ha tang ky 
thuat nhu: giOi han tihh khongz  giao th8ng clueing sat, de dieu, he thong cap - 
thoat nuoc, cac cong trinh ha tang ky thuat khac. Cac cling trinh vi pham hanh 
lang an toan lugi din, hanh lang bao ve song, kenh, rach. Cling trinh vi pham ye 
an ninh guoc phong, bao ve di tich thang cart, bao. ve. rung; cling trinh Ichong 
dam bao dieu kien an toan phang chong chay no, cong trinh khong dam bao dieu 
kien v sinh moi truang... khOng duvc áp dyng khothi 9, Dieu 13, Nghi dinh 
121/2013/N0-CP a is, ma prai kien quyet pha do'. 

5. Truang hop op dung Khoan 9, Dieu 13 Nghi dinh sO 121/2013/ND-CP 
xir ly (buOc chil ,dau tu 	so lgi bat kip,  phap vá cong trinh vi pham dirge tOn 

tai) thi a dun sat von dau tu tai thiM diem 	lY (then diem xem xet cho cong 
trinh dugc ton tai) I Ong sung suat von dau tu tai thin diem cling trinh xay dtmg 
vi pham. 

6. DOi vai nhung loai va cdp cong trinh khong co trong danh mtic suat vein 
dau tu do BO Xay dung ban hart hang nam (nha c6 ket cau san be tong gia; san 
lat tam 3D al lat gach ben tren; san go; nthrig rao... )(ay dung sai phep, khong 
phop, sai thiet ke dirge duyet, sai guy hoach hoc sai thiet lee do thi ducc duyet) 
thugc tnrorng hgp xi/ lY theo guy dinh tai  Khoan 9, Dieu 13 Nghi dinh so 
121/2013/1\1D-CP cüa Chinh phü thi gia tri phan xay dung sai phep, kh8ng phep, 
sai thiet ke dugc duyet, sai guy hoach hoc sai thiat ké d8 thi  duac_the dinh theo 
suât von dau tu xay dung timg loai va cap ding trinh do Uy ban nhan dan thanb 
ph8 HO Chi Minh ban hanh tai Quyet dirt so 66/2012/QD-UBND ngay 28 thang 
12 nam 2012 than Arai he so dieu chinh tai thed diem xi( IY (thin diem xem xet 
cho ding trinh dirge ton tai). 

7. Suat vein dau tu do BO Xay dung ban hanh c6 cOt so lieu: suit yin dint 
va cOt s8 lieu: _thy ding — thiert hi, khi áp dung de xac dinh gia tri phan xay 

dtmg sai phep, kitting phep, sai thiet ke dirge duyet, sai guy hoach hoc sai thiet 
Ice do thi thi dung so lieu tai cOt suit van dau tie. Vi chi nhilng cling trinh dd 
holm thien viz diva vim sti dyng mai dirge xem xet áp dtmg Khoan 9, Dieu 13 
Nghi dinh sO 121/2013/ND-CP. 

8. 1Chi xem xet dieu kien quyin sec dyng at hey phdp a op dung Khoan 
9, Dieu 13 Nghi dinh se) 121/2013/ND-CP thi Chi) dau tu phai dam bao co mOt 

• 
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trong cac giay ter v quyen sir dung dat theo quy dinh tai Luat Dat dai nam 2013 
mgi dugc xem xet áp dung. 

9. Cling trinh xay dung dugc cap Clay phep xay dung mgi hoac giay phep 
xay dung,  sna chlta, cai tao dã hoan thanh va dim vao sir dung, nhtrng sau do chit 
du tu trap tuc xay dung them.,  Trong truerng hop nay; neu Chit dau tu dã dugc 
cap nhat Giay chUng nhan quyen sir dung dat va quyen see hau tai san hoac cong 
trinh thuc to da hoan thanh va dugc dim vao sir dung thi xir lY chit dau tu ve hanh 
vi xay dvng khong phip, neu cong trinh thue te chin hoan thanh va chin dugc 
din vao sir dung thi xir 15r chit du tu ye hanh vi xay clyng sai phep. 

10. Truemg hop ,xay di,mg nha & rieng 16 theo dung Giay phep xay dung 
dugc cap nhung chit du tu xay dung them cac clang trinh phu co din tich nh6 
nhu: dung cOt sat che mai tole phan dat chira mat dO (tranh nang2  miza tat...), xay 
dung tuong rao tren phan dat nain trong 10 gigi mac dit chit ,dau ttr ca cam ket 
thao da nhung khi xem xet, xü VT can phai can‘cir quy dinh ye hanh vi xay dung 
cong trinh sai phep dã dugc neu cu the tai Dieu 6, Thang tu 02/2014/TT-BXD 
ngay 12 thang 02 nam 2014 dm BO Xay dung da xir15/ cho phi). hop. 

11. Trugng hop chit d'ati tu xay chmg khong dung ket eau chili luc chinh 
nhung cac nOi dung khac van dung theo Giay phep xay dung; true:mg hop nay 
duce giai quyet nhu sau: 

- D& ved Gong trinh IA nha & rieng 10 c6 tang dien tich san xay dung nho 
hon 250 m2  hoac duti 03 teng hoac có chieu cao dtroi 12m, chit nha dugc tu 
thiet ke (theo quy dinh tai khoan 1, diau 5, Thong tu so 05/2015/TT-BXD ngay 
30 thong 10 nam 2015 ctn. B0 Xay dung) va AT chiu trach nhiem nen viec thay 
dai ket can nay khong bi coi la hanh vi vi pham. 

- Dai van cac dog trinh nha & ma viec thiit kE phai chew td chtiv, ca nhan 
có dü nang itcc thtrc hin cluvc quy clinh tgi khoan 2, Diau 5, Thong tu. sO 
05/2015/TT-BXD nsay 30 thang 10 nam 2015 va cow cOng trinh phai &coy tham 
tra, tham dinh thidt kê theo quy clinh tat N?hi clinh sO 59/2015/ND-CT ngay 18 
thcing 6 nam 2015; vi& ttr thay dai kat cau nay s'e khong phit hgp vai thiet ke 
da dirge tham tra, tham dinh, phe duyet nen phai dirge xem la hanh vi vi pham do 
do phai bi XCT theo quy dinh. 

12. Co nhieu biau matt trong xir phat vi pham hanh chinh v tat tu xay 
dung dirge ban hanh kern theo cac van ban quy pham phap luat lien quan den xir 
phat vi pham hanh chinh. Kid áp dung can nghien cIru ky cac quy dinh, cac 
huong dan, cac biau man tai cac van ban dugi day de tranh xay ra sai s6t: 

- Nghi dinh sa 180/2007/ND-CP ngay 07 thang 12 Mm 2007 dm Chinh 

- Thong tu sel 02/2014/TT-BXD ngay 12 thang 02 nam 2014 cin BO Xay 

- Nghi dinh sa 81/2013/ND-CP ngay 19 thang 7 Mm 2013 cUa Chinh phi). 

phit. 

di,mg; 
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DOC 
ntic 

Quach Hang Tuy IC  tn 

Noi nhtin: 
-Nhu tren; 
-UBND TP; 
-SO TN&MT; 
-VPDKDDTP; 
-GD SO.; 
-Luu: VT, 

IV. Ye 	dung huimg 	ctia van ban SO 4099/SXD-TT ngay 19 
thang 5 nam 2014, van ban sti 3723/SXD-TT ngay 27 thang 4 nam 2015 \TA 
mcit sit van ban hmfmg (Ian khác mia Sir ray oltyng: 

Van ban nay thay the va hay bO van ban so 4099/SXD-TT ngay 19 thang 5 
nam 2014, van ban s6 3723/SXD-TT ngay 27 thang 4 nam 2015 cila Sâ Xay 
dung. Cac van ban hu&ng clan khac cüa S6 Xay dung c6 nei dung khong phü h9p 
voi WA dung tai van ban nay thi bi bâi b6. 

Teen day la huong dAn ca Ser Xay dtmg lien quan den nheing kilo khan, 
vtremg mac khi ap dung Nghi dinh ,s6 121/2013/ND-CP va Thong tu s6 
02/2014/TT-BXD va 32  kien lien quail den viec ap dung van ban quy pham phap 
lust trong xü 132 vi pham hanh chinh NT^ hoat dOng xay dung de ty ban nhan dan 
24 quail - huyen nghien cfru, op dung]. 
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